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Model Lesson Plan

Katie Braucht
James Bowie Middle School
	Course:

U.S. History
	Title of Units:
Early Republic
	Title of Lesson:
Understanding Marbury v. Madison


	Grade Level:

8th – 12th 
	
	Time Frame:

1 class period 



	Description
In this lesson students use primary source documents to analyze the landmark supreme court case of Marbury vs. Madison and its impact on history.  


	TEKS Objectives (http://www.tea.state.tx.us/rules/tac/chapter113/ch113c.html#113.32 )
8.18 Government. The student understands the impact of landmark Supreme Court cases. The student is expected to: 

       (A) identify the origin of judicial review and analyze examples of congressional and presidential responses; 

       (B) summarize the issues, decisions, and significance of landmark Supreme Court cases, including Marbury v.   
            Madison, McCulloch v. Maryland, and Gibbons v. Ogden; and 

8.29 – The student applies critical-thinking skills to organize and use information acquired through established research 
            methodologies from a variety of valid sources, including electronic technology



	Teacher to Teacher Notes

Prepare class sets of the following handouts:

Background – this has the events surrounding the case as well as the key people involved

Decision – this has the decision of the Supreme Court; it uses excerpts from the full decision of the case.  It allows the students to read the words of John Marshall in a more manageable way. 

Questions – these questions help guide students through the background and decision handout; helping them to pull out the key information about the case.

Prepare individual copies of the discussion questions and rubric.

  

	Materials needed:
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	Websites used:
Oyez Oyez Oh Yay! – this website has a video lesson on Marbury vs. Madison

	Procedures/Activities
Engage – 
Present the following scenario to the students and ask them to respond:

· Imagine that you have been elected governor of the state.  However, the week before you take office the current governor has used his position to appoint his friends to jobs in the government.  When you take office there is nothing that you can do about the appointments.  How would you respond in this situation? Do you think this is fair?  
Explain – 

Students will read the background and decision reading for the case.  As the students read the background and decision they will answer the guided questions.  
Explore –

After answering the guided questions use the discussion questions to hold a classroom discussion of the issues surrounding the case and the impact of the case.



	Assessment(s)
Evaluate
Use the discussion questions to guide a discussion about the case.  Use the attached rubric to assess the students on their participation in the discussion.  
Optional - collect the students’ answers for the guided reading questions.  


	Instructional Alternatives

Allow students time to research in the library and then use the information that they find to complete one of the following for an assessment activity.  

· Create a timeline of the important events surrounding the case.  Be sure to include events what led to the case as well as important effects of the case.  

· Create a song, rap or poems about the legacy of the case.
· Write a newspaper article describing the reaction to the decision in the case.  


	Interdisciplinary Connections

TEKS ELA 110.20 (http://ritter.tea.state.tx.us/rules/tac/chapter110/ch110b.html) 

 (17)  Writing/Expository and Procedural Texts. Students write expository and procedural or work-related texts to 
         communicate ideas and information to specific audiences for specific purposes. Students are expected to:
                (A)  write a multi-paragraph essay to convey information about a topic that:

                (i)  presents effective introductions and concluding paragraphs;

                (ii)  contains a clearly stated purpose or controlling idea;

                (iii)  is logically organized with appropriate facts and details and includes no extraneous information or 
                       inconsistencies;

                (iv)  accurately synthesizes ideas from several sources; and

                (v)  uses a variety of sentence structures, rhetorical devices, and transitions to link paragraphs




Marbury v. Madison (1803)

Decision



6 votes for Madison, 0 vote(s) against



Synopsis:

The Supreme Court of the United States has constitutional authority to review executive actions and legislative acts.  The Supreme Court has limited jurisdiction, the bounds of which are set by the United States Constitution, which may not be enlarged by the Congress.  



Decision:



Issue one:

Chief Justice John Marshall wrote for the Court.  The first question answered was whether Marbury had the right to his judicial commission.  The Court concluded that he did have this right.  Marshall wrote:



Some point of time must be taken when the power of the executive over an officer, not removable at his will, must cease.  That point of time must be when the constitutional power of appointment has been exercised.  And this power has been exercised when the last act, required from the person possessing the power has been performed.  This last act is the signature of the commission.

Mr. Marbury, then, since his commission was signed by the president, and sealed by the secretary of state, was appointed; and as the law creating the office, gave the officer a right to hold for five years, independent of the executive, the appointment was not revocable, but vested in the officer legal rights, which are protected by the laws of his country.  To withhold his commission, therefore, is an act deemed by the court not warranted by law, but violative of a vested legal right.



Issue two:

The next questions brought up by the Chief Justice was, if Marbury has a right, and that right has been violated, do the laws of his country afford him a remedy?  Marshall wrote:



The government of the United States has been emphatically termed a government of laws, and not of men.  It will certainly cease to deserve this high appellation, if the laws furnish no remedy for the violation of a vested legal right…



Issue three:

If Marbury was entitled to his office under the law, and if the United States government was bound to protect Marbury’s legal rights, then is a writ of mandamus issued by the Supreme Court the best way to secure this right? To determine this the court examined the power given to the Supreme Court.  The power of the Supreme Court is set up in Article III of the Constitution.  They also examined a law passed by Congress, The Judiciary Act of 1789, that gave them power to issue writs of mandamus.  Marshall wrote:



This, then, is a plain case for a mandamus, either to deliver the commission, or a copy of it from the record; and it only remains to be inquired, whether it can issue from this court? 

The act to establish the judicial courts of the United States authorizes the supreme court, “to issue writs of mandamus, in cases warranted by the principles and usages of law, to any courts, appointed or persons holding office, under the authority of the United States.” The secretary of state, being a person holding an office, under the authority of the United States, is precisely within the letter of this description.  If this court is not authorized to issue a writ of mandamus to such an officer, it must be because the law is unconstitutional, and therefore, absolutely incapable of conferring the authority, and assigning the duties which its words purport to confer and assign.

The constitution bests the whole judicial power of the United States in one supreme court, and such inferior courts as congress shall, from time to time, ordain and establish.  This power is expressly extended to all cases arising under the laws of the United States; and consequently, in some form, may be exercised over the present cases; because the right claimed is given by a law of the United States.

In the distribution of this power, it is declared, that “the supreme court shall have original jurisdiction, in all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party.  In all other cases, the supreme court shall have appellate jurisdiction.” It has been insisted . . . that as the original grant of jurisdiction to the supreme and inferior courts, is general, and the clause assigning original jurisdiction to the supreme court, contains no negative or restrictive words, the power remains to the legislature, to assign original jurisdiction to that court, in other cases than those specified in the article which has been recited; provided those cases belong to the judicial power of the United States.

. . . If congress remains at liberty to give this court appellate jurisdiction, where the constitution has declared their jurisdiction shall be original; and original jurisdiction where the constitution has declared it shall be appellate; the distribution of jurisdiction, made in the constitution, is form without substance . . .

The authority, therefore, given to the supreme court by the act establishing the judicial courts of the United States, to issue writs of mandamus to public officers, appears not to be warranted by the constitution. . . 






NAME_________________________________PERIOD____DATE________________

Marbury v. Madison 

Background

1. What were the Federalist trying to do before Jefferson took office?

2. What happened to four of the appointments?

3. What did Jefferson do about those four appointments?

4. Who was William Marbury?

5. What was William Marbury asking the Supreme Court to do?

6. What is a writ of mandamus?

7. What is original jurisdiction? What is appellate jurisdiction? 

8. Which types of cases does the Supreme Court have original jurisdiction on? 

9. What are the three questions the Supreme Court must answer?

Decision

10. What problem might the court have if they issued a writ of mandamus?

11. What does the Supreme Court say about issue number one?

12. What does the Supreme Court say about issue number two?

13. What does the Supreme Court say about issue number three?

14. What is judicial review?

15. What is judicial review?

16. Does the Constitution give the Supreme Court the power of judicial review? If yes where in the Constitution; if no then where do they get this power?

17. How is the power of judicial review a part of the system of checks and balances in the American government? 








Class Discussion Rubric
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		Quality of Comments

		Timely and appropriate comments, thoughtful and reflective, responds respectfully to other student's remarks, provokes questions and comments from the group

		Volunteers comments, most are appropriate and reflect some thoughtfulness, leads to other questions or remarks from student and/or others

		Volunteers comments but lacks depth, may or may not lead to other questions from students

		Struggles but participates, occasionally offers a comment when directly questioned, may simply restate questions or points previously raised, may add nothing new to the discussion or provoke no responses or question

		Does not participate and/or only makes negative or disruptive remarks, comments are inappropriate or off topic



		Resource/Document Reference

		Clear reference to text being discussed and connects to it to other text or reference points from previous readings and discussions

		Has done the reading with some thoroughness, may lack some detail or critical insight

		Has done the reading; lacks thoroughness of understanding or insight

		Has not read the entire text and cannot sustain any reference to it in the course of discussion

		Unable to refer to text for evidence or support of remarks



		Active Listening

		Posture, demeanor and behavior clearly demonstrate respect and attentiveness to others

		Listens to others most of the time, does not stay focused on other's comments (too busy formulating own) or loses continuity of discussion. Shows consistency in responding to the comments of others

		Listens to others some of the time, does not stay focused on other's comments (too busy formulating own) or loses continuity of discussion. Shows some consistency in responding to the comments of others

		Drifts in and out of discussion, listening to some remarks while clearly missing or ignoring others

		Disrespectful of others when they are speaking; behavior indicates total non-involvement with group or discussion








Marbury v. Madison

Background





In the first decades after the Constitution was signed, two political parties arose.  They had opposing views of the relative power of the state and national governments.  The Federalists favored a strong central government and the Republicans preferred a weaker national government.  Federalist John Adams was president from 1797 to 1801.  Thomas Jefferson was elected president in 1800.  Elected in November, he had to wait until March 4, 1801, to be sworn in.  Until that time, the Federalists controlled Congress and the White House. Less than three weeks before Jefferson was sworn in, the Federalist Congress created 16 new federal judgeships.  Adams quickly named Federalists to the positions, and the Congress confirmed them.  



Only five days before Jefferson’s inauguration, the Federalists acted again.  They created 44 new justice of the peace positions in the District of Columbia. On Adams’s last day as president, the Congress approved 42 men Adams appointed to those posts.  That night, the official commissions for these judges were completed.  They were signed by Adams and marked with the Great Seal of the United States.  This work was carried out by John Marshall who was the secretary of state.  John Marshall had been appointed by Adams to the position of Chief Justice of the United States Supreme Court but he stayed on as secretary of state until Adams’s term ended.



Four of the new judges never received their papers, however.  Their documents were accidentally left in the office of the secretary of state.  One of those four was William Marbury.



Jefferson was angered by the late appointments of so many judges.  When Jefferson took office he told his secretary of state, James Madison, not to deliver the four appointments.  He said that because the commissions were not delivered during Adams’s presidency, the appointments were null and void.  That is, Marbury and the other three men would not be allowed to take office.  



In December of 1801, Marbury asked the Supreme Court to act.  He asked for a writ of mandamus (judicial orders that direct government officers to perform specific acts that are ordinary duties of their offices) that would require Secretary of State James Madison to give him his commission.  



As the political controversy grew over the case, Chief Justice Marshall knew that if he ordered Madison to deliver the commissions there would be problems.  The decision would be unpopular, and there was a possibility that the executive branch would simply ignore the order.  If the executive branch refused to follow a decision made by the Supreme Court it would weaken the power of the court.  Even so, to refuse to grant Marbury’s request might show the powerlessness of the Supreme Court and indicate that the high executive officials were above the law.  Marshall knew that he must proceed carefully.  



· Issue: Does Marbury have the right to the commission as justice of peace?  If he has that right, do the laws afford him a remedy?  If so, is that remedy a writ of mandamus issued by the Supreme Court the best way to secure that right?  


Discussion Questions 

Marbury v. Madison



· If the Supreme Court of the United States had issued the writ of mandamus, how could it have forced Madison to comply with the order? What would have happened if he had ignored it? (In other words, does the Court have enforcement power?)

· In the Court's opinion, is Marbury entitled to his appointment?

· According to the decision, does the Supreme Court of the United States have the authority to issue a writ of mandamus to force Madison to deliver the commission? 

· Is there a way to reverse the Court’s decision? 

· In this case, Chief Justice John Marshall and the Court "gave up some power in order to get more." Explain. What power did they give up? What power did they gain? Why did the Court do this?

· Why does the judicial branch, as opposed to the executive or legislative branch, have the power of judicial review?

· Imagine that Jefferson, rather than Adams, had appointed the Chief Justice of the Supreme Court. Would the outcome of this case, and the future of the country, have been different? Why?

· How the American system of government would have evolved had Marbury v. Madison not been decided as it was

· What analysis does Marshall undertake in order to conclude that Marbury had a vested legal right to a commission?

· What authority did President Adams have as a lame-duck president to issue commissions to persons like Marbury? What authority did President Jefferson have to strip commissions from persons like Marbury?

· What does Marshall mean when he argues that every person has a right to a remedy for constitutional wrongs?

· What constitutional authority did the Court have in this case? What political authority?

· What is the difference between the Supreme Court’s original and appellate jurisdiction?

· Where in the Constitution does the Court’s authority to exercise judicial review derive?

· Is judicial review necessary? Why or Why not?


